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MEMORANDUM OPI NI ON AND ORDER
Pogue, Judge: Pursuant to USCIT Rule 59, plaintiff Tokyo KiKkai
Sei sakusho, Ltd. ("TKS') noves this Court to reconsider its

decision in Mtsubishi Heavy Industries, Ltd. v. United States, 24

aT , 97 F. Supp. 2d 1203 (2000)("Mtsubishi I11"), affirmng

the U S. Departnment of Conmerce’s ("Comrerce") second renand
determ nationin connectionwthits antidunping duty determ nation

in Large Newspaper Printing Presses and Conponents Ther eof , Wet her

Assenbl ed or Unassenbl ed, From Japan, 61 Fed. Reg. 38,139 (Dep’t

Commerce, July 23, 1996)(final determ)("Japan Final"), anended by,

61 Fed. Reg. 46,621 (Dep’'t Conmerce, Sept. 4, 1996) (anti dunping
duty order and anend. to final determ).
On June 23, 1998, this Court remanded certain aspects of

Conmerce’s determ nation in Japan Final, including the issue TKS

here asks us to reconsider: Comrerce’s "foreign |ike product”

determ nation under 19 U S.C. 8§ 1677(16). See M tsubishi Heavy

Indus., Ltd. v. United States, 22 CT , 15 F. Supp. 2d 807

(1998) ("M tsubishi I"). Because Comrerce agai n did not adequately
explain the basis of its foreign |like product determ nation on

remand, we remanded the i ssue a second tinme to Commerce for further

expl anation or reconsideration. See Mtsubishi Heavy Indus., Ltd.
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v. United States, 23 CIT , , 54 F. Supp. 2d 1183, 1197-98

(1999) ("M tsubishi 11"). Finally, after reviewing Conmerce’s

explanation of its foreign |Iike product determnationinits second
remand determ nation, we affirmed the determ nati on as supported by

substanti al evi dence. See Mtsubishi IIll, 24 CT at , 97 F.

Supp. 2d at 1209.
Now, however, TKS asks this Court to reconsider its decision

in Mtsubishi Ill. TKS argues that this Court has "m sapprehended

[ Conmerce’s] position regarding the basis for its ‘foreign |like
product’ finding[,]" TKS' s Mdt. to Alter or Reconsider J. at 6,
and, in doing so, has inproperly substituted its own judgnent in
pl ace of Comrerce’s, see id. at 13.
Motions for Reconsideration
The grant or denial of a notion for reconsideration under

USCIT Rule 59(a) lies within the sound discretion of the court.

See Asoci acion Col onbi ana de Exportadores de Flores v. United

States, 22 T , , 19 F. Supp. 2d 1116, 1118 (1998)(citing

St. Paul Fire & Marine Ins. Co. v. United States, 16 CI T 984, 984,

807 F. Supp. 792, 793 (1992), aff’'d, 16 F.3d 420 (Fed. Cir. 1993);

Sharp Elecs. Corp. v. United States, 14 CT 1, 2, 729 F. Supp.

1354, 1355 (1990)). "The purpose of a rehearing is not to

relitigate the case but, rather, to rectify a fundanental or
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significant flaw in the original proceeding.” [d. (citing Arthur

J. Hunphreys, Inc. v. United States, 15 CI T 427, 427, 771 F. Supp.

1239, 1241 (1991), aff’'d and adopted, 973 F.2d 1554 (Fed. Gr.

1992)). "[A] court’s previous decision will not be disturbed
unless it is ‘“manifestly inadequate.’”" 1d. (quoting St. Paul, 16
CIT at 984, 807 F. Supp. at 793).°!

Di scussi on

In Japan Final, Commerce did not explain which of the three

statutory foreign like product definitions? under 19 U S.C §

ITKS fashions its notion for reconsideration as a "notion to
alter or anend judgnent” under USCIT Rule 59(e). Traditionally,
however, this court has entertained notions for reconsideration
as notions made pursuant to USCIT Rule 59(a). See, e.qg., NEC
Corp. v. Dep’'t of Comerce, 24 QAT __, _ , 86 F. Supp. 2d 1281,
1282 (2000); Asociacion, 22 CIT at _ , 19 F. Supp. 2d at 1118;
Union Canp Corp. v. United States, 21 CT 371, 371-72, 963 F.
Supp. 1212, 1212-13 (1997); St. Paul, 16 C T at 984, 807 F. Supp.
at 793. But see Apple Conputer, Inc. v. United States, 14 C T
719, 720, 749 F. Supp. 1142, 1144 (1990)(treating a notion to
alter or anmend judgnent under USCIT Rule 59(e) as a notion for
reconsideration). At any rate, this court’s precedent dealing
with USCIT Rule 59(a) sets out the proper test for determ ning
whet her a notion for reconsideration should be granted.

Moreover, the treatnment of TKS s notion as arising under USCI T
Rul e 59(a) does not place TKS at any procedural disadvantage.
See Fed. R App. P. 4(a)(4)(A) (treating the notions to alter or
anend judgnent and notions for rehearing under the Fed. R Giv.
P. as the sane for purposes of the deadline for filing an

appeal ).

°The statute defines "foreign |ike product" as,

[Merchandise in the first of the follow ng categories
in respect of which a determination . . . can be
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1677(16)(1994) it relied upon in classifying |arge newspaper
printing presses ("LNPPs") sold in Japan as foreign |ike product;
therefore, we remanded this issue for Commerce’ s reconsideration.

See Mtsubishi I, 22 CIT at , 15 F. Supp. 2d at 829. In its

first remand determ nati on of Decenber 21, 1998, Conmerce expl ai ned
that it had relied upon the definition of foreign |ike product at

8§ 1677(16)(C). See First Remand Determ at 17. Comrerce did not,

satisfactorily made:

(A) The subject nerchandi se and ot her nerchandi se which
is identical in physical characteristics with, and was
produced in the sane country by the sane person as,

t hat nerchandi se.

(B) Merchandi se- -

(1) produced in the same country and by the same person
as the subject nerchandi se,

(1i1) like that nmerchandi se in conponent material or
materials and in the purposes for which used, and

(ti1) approximately equal in comercial value to that
mer chandi se.

(C Merchandi se--B

(i) produced in the sanme country and by the same person
and of the sane general class or kind as the

mer chandi se which is the subject of the investigation,
(i1i) like that nmerchandi se in the purposes for which
used, and

(ti1) which the adm nistering authority determ nes may
reasonably be conpared with that nerchandi se.

19 U.S.C. § 1677(16)(1994).
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however, explain the factual basis for its determ nation that the
LNPPs sold in Japan and the United States could "reasonably be

conpared” under 19 U.S.C. 8§ 1677(16) (O (iii). See Mtsubishi II

23 CIT at _ , 54 F. Supp. 2d at 1197.

Instead, inits first remand determ nati on, Conmerce referred
to its twenty percent "difmer" guideline. Under the difner
guideline, if the difner adjustnent to normal value, see 19 U S. C
8 1677b(a)(6)(C)(ii), exceeds twenty percent, Conmerce wll not
make a finding that the hone-market product is reasonably

conparable to the exported good, unless it can explain how the

conparison i s neverthel ess reasonable. See Mtsubishi 11, 24 QT
at , 97 F. Supp. 2d at 1205-06 (citing Policy Bulletin 92.2
(July 29, 1992)). Based on Commerce’s renmand discussion, it

appeared to the Court that Comrerce had found in its investigation
of Japanese LNPPs that the difnmer adjustnent exceeded the twenty

percent threshol d. See id. at

97 F. Supp. 2d at 1206
Therefore, because Commerce’'s first remand determ nation did not
explain the factual basis for its decision that the Japanese and
U.S. LNPPs were nevert hel ess reasonably conparabl e, we renmanded f or
a second tinme. See id.

Inits second remand determ nation, Commerce clarified that it

did not conduct a difnmer analysis. See id. at , 97 F. Supp. 2d
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at 1207 (citing Second Remand Determ at 1). "Because Comerce did
not in fact find that the difnmer adjustnent exceeded twenty
percent, Commerce did not nake a presunptive finding that the
Japanese and U.S. LNPPs were not reasonably conparable.” 1d. 1In
addition, Commerce finally explained the factual basis for its
determ nation that the honme-nmarket and U.S. LNPPs coul d "reasonably
be conpared" under 8§ 1677(16)(C) (iii), basing its finding on record
evidence that the hone-market and U. S. products shared nunerous

detail ed product characteristics. See id. at , 97 F. Supp. 2d

at 1208. Because the factual basis for Commerce’s determ nation
was supported by substantial evidence, this Court sustained

Commerce’s second remand determ nati on. See id. at 97 F.

Supp. 2d at 1209.

Moving for reconsideration, TKS now argues that the Court
"m sapprehended [ Commerce’s] position regarding the basis for its
‘“foreign like product’” finding." TKS s Mot. to Alter or Reconsi der
J. at 6. According to TKS, Commerce referred to shared physica
characteristics sinply as collateral support for the true basis of
its decision. See id. TKS maintains that the true basis for
Comrerce’ s foreign | i ke product finding was its contention that the

term"my reasonably be conpared"” under 8§ 1677(16)(C (iii) should

be flexibly interpreted depending on the statutory context within
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which the "foreign |like product” definition is being applied. See
id. at 6-7. "Thus," TKS continues, "by asserting that the phrase
‘“may reasonably be conpared’ should be interpreted flexibly,
[ Conmerce] is essentially asserting that the term ‘foreign like
product’ has different neani ngs, dependi ng on t he statutory cont ext
to which it is applied.” [d. at 7.

Nevert hel ess, despite TKS s argunents, we remain convinced
that the evidence of shared product characteristics served as the
primary basis for Commerce’s reasonabl e conparability finding. 1In

M tsubishi Il, we made it cl ear that Conmerce needed to explain the

basis for its finding of reasonable conparability. See 23 CIT at
_, 54 F. Supp. 2d at 1197-98. It is not accurate, however, to
assert that Conmerce based its conclusion that the Japanese and
U S. LNPPs may reasonably be conpared on its argunent that the
"reasonabl y conparabl e" prong of 8§ 1677(16)(C) (iii) may be flexibly
interpreted. Rather, in arguing that the phrase "nay reasonably be
conpared” of 8§ 1677(16) (O (iii) should be construed within the
statutory context to which it is being applied, Commerce was nerely
explaining its legal interpretation of the term Commerce’s | egal
interpretation, however, did not answer whether the Japanese and
U.S. LNPPs were reasonably conparable. Instead, Commerce’ s shared-

product - characteristic explanation provided the only factual basis
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for its determnation. Therefore, we concluded that the basis for
Comrerce’ s reasonabl e conparability finding was its reliance on the

evi dence of shared product characteristics. See Bowman Transp.

Inc. v. Arkansas-Best Freight System 1Inc., 419 U. S. 281, 286

(1974) (The Court will "uphold a decision of less than ideal clarity
if the agency’s path may reasonably be discerned.").

We recognize that Comrerce dedicated a good portion of its
second remand determ nation to explainingits flexible construction
of 8 1677(16)(C)(iii)’s "may reasonably be conpared” requirenent.
See Second Remand Determ at 5-9. Nevertheless, it was apparent
that, in including this discussion, Commerce was responding to our

focus on the difnmer adjustnent in Mtsubishi Il1, 23 CTat _ , 54

F. Supp. 2d at 1195-98. In its second remand determ nation,
Commerce was in essence explaining that the twenty percent difner
gui deline was not relevant to the CV profit cal culation under 19

US C 8§ 1677b(e)(2)(A). As we stated in Mtsubishi 111, however,

"we recogni ze[d] that Conmerce’s practice [was] to apply the twenty
percent difrer guideline solely to determ ne whet her price-to-price
conparisons [(i.e., nornmal value to U.S. price)] [were] feasible."
24 QT at _ , 97 F. Supp. 2d at 1207.

Nevert hel ess, under Commerce’s di fner practice, a findingthat

the difnmer adjustnent to normal val ue exceeds twenty percent is a
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presunptive finding that the products may not reasonably be
conpared under 8 1677(16)(C)(iii). See Policy Bulletin 92.2 (July
29, 1992). Based on Commerce’s di scussion of the difmer guideline
inits first remand determ nation, it appeared that Commerce had
found that the difnmer adjustnent exceeded the twenty percent
threshold; therefore, it appeared that Commerce had nade a
presunptive finding that the Japanese and U S. LNPPs were not

reasonably conparable. See Mtsubishi Il1l, 24 CIT at , 97 F

Supp. 2d at 1206. Thus, in Mtsubishi Il, we were concerned that,

for the purpose of determ ning whether it was feasible to conpare
the hone-market price (normal value) to the US. price in
determ ni ng the dunpi ng margi n, Commerce had found that no foreign
| i ke product existed. Such a finding, then, would have been
i nconsistent with Commerce’s calculation of CV profit under 8§
1677b(e) (2) (A) based on sales of a foreign |ike product.

As Commerce clarified in its second remand determ nation,
however, it did not in fact conduct a difnmer analysis in its
i nvestigation of Japanese LNPPs. See Second Remand Determ at 1.
Accordingly, Commerce did not make a finding that no foreign |ike
product was available, and its decision to base CV profit on sales
of a foreign I|ike product wunder 8 1677b(e)(2)(A was not

necessarily inconsistent with its decision not to nake price-to-
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price conparisons.

Thus, in Mtsubishi Ill, we declined "to decide whether it

[was] permissible to interpret the |anguage ‘nmay reasonably be
conpared’ differently dependi ng on which specific provision of the
antidunping statute is inplicated." 24 AT at _ , 97 F. Supp. 2d
at 1207. Wi le we expressed concern with such an interpretation of
8 1677(16) (O (iii), it was apparent that Conmerce had not in fact
applied the reasonable conparability prong inconsistently inits
i nvestigation of Japanese LNPPs. Therefore, the issue was not
directly before us.

TKS further asserts, however, that Commerce’'s reference to
shared product characteristics for its finding of reasonable
conparability was [imted to the CV profit context. See TKS s Mot.
to Alter or Reconsider J. at 10. According to TKS, "[i]n any ot her
statutory context, such as honme market viability or price-to-price
conpari sons, [Comerce] would provide adifferent rationale for its
foreign like product finding . . . ." 1d. Because "[t]he Court
has not stated whether [Commerce’s] determination is appropriate
within the limted context of <calculating CV profit[,]" TKS
continues, "the Court has determned that shared physical
characteristics support a foreign like product finding in all

statutory contexts[,]" thereby m sconstruing Conmerce’s position.
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ld. at 11. "As a result," TKS concludes, "the Court should

reconsider its judgnent and instead decide whether [Comrerce’ s]

flexible interpretation of ‘foreign |ike product’ depending on the

statutory context is" permssible, because that issue is squarely

before the Court. |[d.

TKS bases its argunent--that Conmmerce’s reference to shared
product characteristics for its finding of reasonabl e conparability
was |imted to the CV profit context--on an isol ated sentence from
Comrerce’ s second remand det erm nati on:

Finally, for purposes of calculating CV profit, we

determ ne that TKS s hone market LNPP nay reasonably be

conpared to its sales of LNPP in the United States based

on evidence that LNPP in both markets share detailed

product characteristics, even if the custom nade

conbi nation of precise specifications makes price-to-
price conparisons inpracticable.

Second Remand Determ at 2 (enphasis added).

It is clear to the Court, however, that, in this case, the
shared product characteristics fornmed the basis of Comerce’s
foreign like product determination in all statutory contexts.
Comrerce never asserted that a foreign |like product of Japanese
LNPPs only existed in the context of the CV profit calculation.
Rat her, Commerce determned that a foreign |ike product existed

regardl ess of statutory context. See Japan Final at 38, 146-147.

For exanple, in declining to conpare nornmal value to the U . S. price
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in calculating the dunpi ng margi n, Comrerce stated, "The fact that
it was not practicable to conpare specific nodels of LNPP is not
the sanme as saying that hone market LNPP may not reasonably be
conpared with the subject mnmerchandise (LNPP)." First Remand
Determ at 17. Thus, Conmerce never found that Japanese and U. S
LNPPs were reasonably conparable under § 1677(16)(C (iii) in sone
statutory contexts but not others. Because there was no indication
that Commerce had applied the reasonable conparability prong
inconsistently in this case, we appropriately declined to decide
whet her Commerce’s flexible interpretation of "nay reasonably be
conpared” was perm ssi bl e.

Havi ng revi ewed TKS s argunents, we conclude that we did not
m sappr ehend Commerce’s position with regard to its foreign |like
product determ nation. Accordingly, we did not substitute our own
judgment for that of Cormerce’ s foreign |ike product determ nation

in Mtsubishi Ill. TKS s notion for reconsideration is denied. An

order will be entered accordingly.

Donal d C. Pogue
Judge

Dat ed: August 8, 2000
New Yor k, New York



